








--------- ------

IV. I'URJ'OSE and OBJECTIVES 

The purpose of this Agreement is 10 provide a framework for coordination and cooperation 
among the Trostccs to: 

A. Ensure timely and efficient implementation of a NRDA 10 detennine resource Injuries, 
including service 10$5",,5. caused by the Release; 

B. Avoid duplication of assessment costs and ensure that assessment costs are reasonable; 

C. Seek recoveries for natural resource damage clmms, including the claims for the costs of 
assessment; 

D. Develop a Damage Assessment and Restoration Plan (DARP) to restore, rehabi litate, 
replace or acquire the equivalent of natural resources amVOT services injured or lost; 

E. Coordinate activities undenaken pursuant to this Agreement with response or com:<:live 
actions carrie<! Qut by federoll and state agencies; and 

F. Coordinate effons of the Trustees in litigation, ifnecessary. 

v. FUNDING 

A. Use or Funds 
Any funds made avai lable to the Trustees by the PRP or other private sources shall be 
used in accordance with this Agreement, consistent with CERCLA. and as agreed to by 
the Trustee Counci l. 

B. PRP Funding 
TIle Trustees may enter into an agreement with the PRP in which the PRP agrees to 
fund and/or eon duct NRDA activities. Such agreements shall specify the tenns of the 
activity, monetary di sbursement, and PRP panieipation. 

C. Trustee Agency Funds 
Each Trustee agrees to coordinate the expenditure of any funds available to a Trustee 
for NRDA activities, except funds that reimburse damage assessment costs, with the 
other Trustees. The goal of this provision is to prevent duplication of effons, ensure 
optimum coordination among the individual Trustees. and ensure that assessment costs 
are reasonable. 

VI. ALIJ£i\ IARLE SOUND TRUSTEE COUNCIL 

A. Composit ion 
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Within ten (10) days of the ellecution of this Agreement, each Trustee, as specified 
under Section II, shall designate a Primary Trustee Representative to the Albemarle 
Sound Trustee Counci l ("Trustee Council"). Each Trustee shall also designate an 
Alternate Trustee Representative who sha11 be authorized to make decisions. in the 
absence of the Primary Trustee Representative. Each TrustC<l may, by wrincn 
notification to all other TrustC<ls, change the Primary and Alternate Trustee 
Representative designees. The Trustees and the U.S. Department of Justi ce may each 
appoint an attorney who may allend Trustee Council meetings in a legallconsultati ve 
role. 

B. Communiealiotu 
Wi thin ten (10) days of the execution of this Agreement each Trustee shall noti fy all 
other Trustees of the names, addresses. e-mail addresses, phone numbers and facsimile 
numb<:rs of their designated Primary and Alternate Trustee Representatives who shall 
reccive, and shall b<: responsible for, all correspondence and communications on behalf 
of such Trustee. 

C , Decision making 

I. The three agencies represented by the members of the Trustee Council shall have 
one vote each. and all decisions under this Agreement shall b<: by unanimous 
agreement of the Trustees, elleept where a Trustt-e has notified th~ TnJ,tee Council 
as described to C.2 b<:low. 

2. A Trustee may limit its involvement in any component of the NRDA by notifying 
the Trustee Council in writ ing, and in a timely manner. of those NRDA activities for 
which the Trustee would like to limit or end its participation. Should a Trustee limit 
or end its panicipation in a NRDA component, the Trustee Counci l may make 
decisions relative to that NRDA component without the vote of the Trustee choo,ing 
to limit or end its involvement in said component. 

O. l)ispute Resotu!ivn 
In the event of a dispute involving any decisions under this Agreement, the Trustee 
Counci l shall attempt to resolve the dispute through good faith discussions directed 
toward obtaining unanimity among the Trustees. lfunanimous consent cannot be 
reached, the Trustees shall each elevate the matter to a senior official for further Trustee 
agency discussions , decisions or instructions. [f necessary, the Trustees may estabhsh 
other mechanisms by which disputes may be resolved. In the event of irreconcilable 
disputes, the disposition offunds recovered from the PRPs shall be governed by VII. B. 

E, Duties a nti Authority 

I . The Trustee Counci l shall coordinate all Trustee activities and matters under this 
Agreement regarding the assessment of natural resource damages and re,olution of 
natural resource damages claims arising from the Release. 
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2. The Trustee Council sllall be responsible for all NRDA activities, including bu t not 
limited to restoration planning, restoration implementation, and oversight. both prior 
to and subsequent to, final settlement or judgment of all NRDA claims arising from 
the Release. Towards that end, the Trustee Councll may take the following actions 
among others: 

a. Designate a Lead Administrative Trustee (LAT) whose dutIes are defined 
pursuant to VI. H. below; 

b. Enter into comracts through its individual members, for the benefit of the 
Trustee Council, with consultants to provide such technical services as the 
Trustee Council determines are necessary; 

c. Coordinate activities undertaken pursuant to this Agreement wi th response . or 
corrective actions carried out by other federal or state agencies, as appropriate: 

d . Carry out studies, prepare reports, and CQllect infonnation necessary \0 support 
the NRDA: 

e. Devclop and/or evaluate a DARP; 
f. Disburse aoy PRP funding received pursuant to V. 8. of this Agreement: 
g. From funds received from the PRP pursuant to V. 13., reimburse the reasonable 

assessment costs incurred by the Trustees including, but not limited to , the costs 
of administration, management. and oversight, pursuant to the terms of this 
Agreement; 

h. Receive grants or donations for restoration of natW1l1 resources injured from the 
l~cleasc to the e:<tent permitted by appl icable law; 

1. Detennine which records are appropriate for public review and comment m 
oompliaHce with relevant laws and regu lations; 

J. Estahlish procedures to avoid duplication of elTort among the Trustees and to 
ensure adequate cost documentation of claims; 

Ie. Develop reasonable budgets for administration, management, oversight and 
other costs that each Trustee anticipates incurring for specified time periods, and 
upon approval, adopt those budgets: 

1. Submit cost documentation records in a timely fashion to the LAT that shall 
include, as appl icable: 

• Labor costs of each employees; 
• Travel and transportation costs, including invoices and receipts: 
• Printing and reproduction costs, including Invoice, and receipts; 
• Contracts, including invoices and receipts for each bi ll ing period: 
• Supplies and materials, including invoices and receipts: and, 
• Overhead Includmg method of calculation; 

m. Consult and coordinate with federal and state agencies and the public. as 
appropri ate; 

n. Develop a modification to this Agreement for implemeHtation of the DARP post 
sen lement: and 

6 



o. Take such further actions as may be necessary to further the purposes and 
achieve the obje<;tives of this Agreement. 

F. Reco rd s 
All records created by the Trustee Council in support of this Agreement (e.g. meeting 
agendas, meeting minutes, resolutions, etc.) shall be considered ··Draft'· unless 
approved as a "Final" ' record by the Trustee Council. 

G. I'ubl ic Review a nd Comment 
The Trustee Council shall determine what documents should be released for public 
review and comment, in compliance with relevant law and regulations. The Trust~ 
Council shall detennine the media or format and the procedures to be followed in 
connection with the release of any >uch documents, including the dates and length of 
any comment period, in accordance with relevant law and regulations; provided that the 
Governments each retain the right to release any public record made or rc<;eived 
pursuallt to this Agreement if requ ired by either the North Carolina Public Reeords Act, 
NCGS 132- 1 el seq. or the Freedom of!nformation Act, 5 U.s.c. § 552. 

H. Lead Administrat ive T rustee 
Unles~ the Trustees decide otherwise, NOAA will be the LA T under this Agreement. 
The duties of the LA T include, but are not limited to, the following: 

I. Convene Trustee Counci l meetings and devclop and disseminate Trustee Council 
meeting agendas; 

2. Develop and disseminate Trustee Counci l action items aIld resolutions: 

3. Ensure that Trustees responsible for or overseeing studies provide regular status 
updates to the Trustee Council; 

4. Ensure development and dissemination of budgets to the Trustee COlIne;l; and 

5. Develop and maintain an Administrative Record. 

I. Meetings 
Any member of the Trustee Council may, upon reMOnabJe notice through the LAT, call 
a meeting of the Trustee Council to be conducted either in person or by telephone 
conference call. 

J. Trustee Counci l Terminatio .. 
The Trustee Counci l created pursuanlto this Section shall terminate upon the 
termination of this Agreement pursuant to Section X. F. 
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VII . .lOINT USE OF NATURAL RESOURCE LlAM.AGE RECOVERJES 

A. Joint Purpose and Overlapping Aut horities 
The Trustees recogn ize each other's trusteesh ip under CERCLA, and other federal and 
st.lte law, over natural resources affected by the Release. and that the scopes of their 
respective trusteeships may overlap. 

B. Joint Usc (If Natural Rcsource l>amagc Rc~ovcrics 
The Tru.tees agn.'c that any natural resource damage recoveries, as defined in Section 
HI. 1'. of this Agrecmcnt. obtained or received by the Trustees, individually or 
collectively, and any interest earned thereQn, shall be Jointly used to restore natural 
reSOurces which have been injured, destroyed or lost as a result of the Re lease. 

VIII. NEGOTIATIONS WITIJ PRJ' 

A. Trustee Coordination 
The Trustees recognize that their interests in the recovel)' of claims for natur .. 1 resource 
damages are related and agree to use best efforts to coordinate negotiation and, if 
necessary, litigation of their claims that arise out of the Release. 

8. Notjfication 
The Trustees agree to notify, and consul t with, each other coneermng any action or 
decision they make that may afft."<:t the NRDA process. 

C, Indcllendcnt Negotiations 
Should a Trustee detertnine it needs to enter into independent negotiations, the Trustee 
shall, to the extent practicable, provide twemy (20) days prior written notice 10 each of 
the other Trustees of its intent to participate in negotiations with the I'RP or other entity 
regarding settlement or olher disposition of natural resource damages claims arising 
from the Release. The notifying Trustee sha ll pennit other Trustees \0 join in these 
negotiations. 

The Trustees agree to inform each other within five (5) working days of any omlor written 
communications to or from the PRP regarding settlement or other disposition of natural resource 
damages claims in regard to the Release. The substance of any such communications will be 
shared with all other Trustees. 

The Trustees further agree to provide copies of any agreements or other documents reflecting 
settlement of natural resource damage claifll5 arising from the Release. If a Trustee refuses to do 
so, that Trustee shall no longer he a party to this Agreement unless all remaining Trustees agree 
in writing within ten days ( 10) of the refusa l that the Trustee remains a party. 

IX. CONFIDENTIALITY 
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A. Confidentiality Generally 

I. This Agreement reflects the mutual understanding among the Governments with 
respect 10 privileges that may be asserted in potential civil enforcement actions. 
whether administrative or jndieial, arising from violations with respect to the 
Release. 

2. The Governments agree that sharing ofinfonnation by their employees. consultants. 
agents and counsel furthers their common enforcement goals with respect to the 
Release. 

3. The Trustee represcntatives will consul! with each other in order to resolve claims 
arising from the Releasc. TIle Trustees cxpe<:t that this consultation could lead to a 
joint prosecntion of claims relating to the Release, should settlement with the PRP 
not occur. 

4. The Truslees agree that all written and or,,1 communications related to any 
investiga tions governed by this Agreement, litigation, settlement strategy, or any 
other matters related to potential judicial or administrative enforeement actions 
related to the Release au being made in anticipation of litigation. 

5. The Trustees do not intend thmugh their consultations to waive any privileges, 
including, but not limited to, attorney-client and work product privileges, which 
would anaeh to any documents Or eommunication.~ shared among the Trustees. The 
Governments intend that all such privileges shall be preserved. and that privileged 
information shall be protected fmm disclosure to the Weyerhaeuser Company or its 
represcntatives, or to any third pany, except with respect to disclosures agreed to by 
all Trustees. 

6. The Trustees further agree to coll.'luh with each other before producing any 
documents relating to the Release whether such prodUction is made voluntarily, in 
response to any discovery request, or PUrsualllto any other law or regulation. 

7. The Trustees agree and acknowledge that the common interest privilege and 
confidentiality established by this Agreement are held jointly by al l Governments. 
No Government is authorized \0 waive the privilege with respect to any information 
or documents shared by the Trustees pursuant to this Agreement. 

8. The Trustees shall take appropriate measures to ensure that any person who is 
granted access to any confidential inforn13tion or documents shared pursuant to this 
Agreement is subject to the confidentiality provisions. 

9. Documents that are detennined to be privi leged by attorneys representing the 
Trustees shall be labeled as such and the following header shall be placed On each 
page of the document: 
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NOT FOR PUBLIC RELEASE 
FOIA EXEMPT 

NC PUBLIC RECORDS ACr EXEMPT 

In addition. all pre-decisional drafts of documents, studies, reports or analyses shall 
be labeled as "DRAFT" prominently on the firsl page of such document. A party's 
fai lure to idcmify or label a privileged document shall not constitute a waiver of any 
applicable privilege. 

10. The confidentiality obligations established by Ihis Agreement shall remain in full 
forte and effect, without regard \0 whether the Agreement is terminated pursuant to 
X. F. and without regard to wh<..1hcr lIny asserted claims are terminated by final 
judgment or settlement 

B. Shari ng Infor ma tion wllh the Pub lic 
The Trustees agree that, to the extent consistent with efficient negotiation lind litigation 
oflheir claims, public dissemination of final data, ,<;(udies, or repons related to the 
NRDA or DARP is in the best interests of the public and the Trustees. Accordingly, 
final data and studies shall be made available to the public up<m request to the extent 
consistent with the foregoing confidentiality provisions. 

C. Compli ance wi th Fed era l a nd State Law 
In the cvent that any provision of this Section conflicts with federal or state law, 
including the Fr ... -edom of Informat ion Act (FOIA), 5 U.S.C. § 552, or similar state law, 
the federal or statc law wi!! controL 

x. GENERAL PRO VISIONS 

A. Rn crva tiolu 
The Trustees recognizc that each has independent authority under respective Federal or 
State law to seck restomlion of natural resources or payment of natural rcsource 
damages. Accordingly, nothing in this Agreement shall constitute: 

I. An abrogation or ceding o f any Trustee respo!l5ibility or authority over natural 
resources affected by the Release; 

2. An admission by the Trustees in any dispute or action between the Trustees or 
between the Trustees and a third party; or, 

3. A waiver of the Trustees of any claims or defenses in any legal action, or of any 
rights or remedies. 
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U. Limita tklll of Au thority 
No Government is authorized to entcr into settlements on behalf oflhe other 
Governments and no Government represents another Government in any litigation that 
may be commenced by the I'RP or any other Government. 

C. T hird I'a r l ies 
This Agru:ment shall not vest rights in persons who do not represent tho Trustees. 

D. [ ffect i' "f Date 
This Agreement shall become effective when executed by all o f the Trustees. This 
Agreement may be executed in one or more counterpartS, each o f which will be 
considered an original document when oopie!l of signature pages from all panies are 
allachcd. 

t:. Amendmen t 
This Agreanent may be amended by agreement of the Trustees. Any amendment of 
this Agreement shall be effective only if it is in writing and executed by all parties to 
this Agreement. 

F. Termina tion 

I. This Agreement shall be in effoct from the Effective Date until the Trustee Council 
determines that Ihe l'e$toration plan implemented under this Agreement, or 
amendments thereto, has been completed. unless the Agreement is terminated earlier 
or extended later by written consent of all parties. 

2. A Trustee may withdraw from the Agreement by notifying the Trustee Council. in 
"'Tiling. and in a timely manner. lhallne Trustee no longer will be panidpating in the 
Trustee Council. If the Trustee seeks to withdraw due to a dispute that Trustee must 
first altempl to resolve the dispute in acwrdaw;e with paragraph VI. D. Withdrawal 
shall be effective thi rty (JO) days after wrinen nOliee is provided \0 all other 
Trustees . 

3. Should any Trustee withdrotw from this Agreement, such withdrawal shall not affect 
the subsequent validity of the Trustee Coundl or this Agreement among the 
remaining Trustees. A Trustee that has withdrawn from this Agreement shall have 
no furthC'T obligations under this Agreement except to maintain confidentiality as 
agreed in Seetion IX and to account for and rerum to the Trustees unobligated funds 
recovered for natural resource damages to develop and implement a DARP and to 
restore injured natural resources, as mandated by 42 U.S.c. § 9607(1)(1). 

G. A nti·d eficiency 
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Nothing in this Agreement shall be construed as obligating the United States or the 
State ofNonh Carolina, their officers, agents or employees, to expend any funds in 
excess of appropriations or other amounts authorized by law. 

The Trustees, through their designated representatives. have signed this Agreement on the day 
and year appearing opposite their signatures. 
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I' lemora IIdu III or Agrecmcul COnrern ing N alural Resource Damages in I he 1\ I aUer of I he 
Weyerhaeuser Releasc of lI uardou ~ SubUallccs in the Welch e ru l.:, Roo uoke IU\'cr, hlld 
Ihe ,\ llJelllarle SOli lld 

Fon I' ll E NATI ONA L OCEANIC AND ATMOSPHERIC ADMh\' ISTIL\ T ION 

cl%< , , 
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M~morandunl of Agrcrmcnt Concerning Natural Resource )}w.mw.gt;; in the Matt~r oflhc 
Weyerha~usc r Ret~as e of Ifa:/:ardous Substances in Welch Creek, lIoanoke River, and the 
Albemarle Sound 

FOR TilE DEPARTMENT OF THE INTERIOR, U.S. FISH AND WILDLiFE SERVIC E 

~m Hamilton, Regionall)ircrtor 
L f ,outhell st Region 

U.S. Fi~ h and Wildlife Service 
Authori7.ed Official for the U.s. Departmenl or the Interior 
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,\ Iemorandum of Agreement Concerning Natural Rf'So urce Damages in the MaUer of the 
Weyerhaeuser Release of Hazardous Substances in Welch Creek, Roanoke River, and the 
Albemarle Sound 

FOR THE STAn: O F NORT H CAROLINA 
DEPARTMENT OFE1'Io'VIRONM.ENT ANI) NATURAL RESOURCES 

William G. Ross, Jr., Secretary 
Norfh Carolina Department uf Environment 

& 1'Io'atural Resoun:es 
Authorized OUicinl for the State of North Carolina 

Date 


